On the facts of this case, the nonpermissible switchbox
in question was characterized as "nonpermissible" because it
was not constructed as an approved explosion proof device
which has MSHA's "seal of approval."  While there was some
testimony that a wire or connection had become damaged when
the box was dragged to another location during the beginning
of Mr. Bondra's shift, that fact alone did not render the
box in question "nonpermissible."  Thus, on the facts here
presented, regardless of which definition is applied, MSHA's
arguments with respect to the intent and purpose of the
permissibility regulations referred to in this case are well
taken.  Both definitions take into account the fact that the
required permissibility parameters for the design, construction,
and maintenance of such equipment are intended to assure
that such equipment will not contribute to a mine fire or
explosion.

Helen Mining's argument that a multiple power connection
had not been made because the power cable had not been plugged
into the power center is rejected.  While it is true that
the inspector did not know whether the power plug was actually
plugged into the power source at the time he observed the
switchbox and pump, Mr. Bondra confirmed that he did not
tag or "danger off" the plug when he left the switchbox and
pump for the next shift.

On direct examination, Mr. Bondra testified that he
informed incoming foreman Mitsko that he needed a switch ,
for the pump and that he should not use the pump until the
new switch was installed {Tr. 184).  He claimed that this
conversation took place between the change in shifts.
However, in response to my questions, Mr. Bondra testified
that he did not tell Mr. Mitsko that he had left the pump
with the nonpermissible switch attached to it at the location
where it was found by the inspector, nor did he tell him
that he had not plugged in the power.  When asked why,
Mr. Bondra responded that there was not enough time (Tr. 197) .
I find it rather incredible that section foreman Bondra
could not find the time to pass on this information to
Mr. Mitsko.  In view of Mr. Bondra's previous explanation
that he left the pump and switchbox where he did without
tagging out the power plug because "he did not have time,"
I suggest that in the future he reexamine his priorities and
take the time to carry out these supervisory details.

Mr. Bondra's testimony confirms Inspector Smith's
testimony that Mr. Mitsko advised him that the power plug
had not been tagged out, and since Mr. Bondra did not discuss
the matter with Mr. Mitsko before the switchbox and pump were
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